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I. INTRODUCTION

Civil rights activists proclaim comparable worth as the women's
issue of the 1980s. 1 Comparable worth is defined broadly as equal pay
for work of comparable value or worth to the employer. 2 Spurred on
by both the civil rights and women's movement victories for equal
access to education and jobs, comparable worth advocates seek equal
pay for comparable work. Comparable worth is seen as a way to
eliminate economic disparity between men and women. Economists,

*Assistant Professor, College of Nursing, University of Florida. B.S.N., 1974, M.S.N., 1975,
University of Florida; Ph.D., 1987, Florida State University.
1. Feldberg, Comparable Worth: Toward Theory and Practice in the United States, 10
SIGNS 311 (1984); see also Blum, Politics and Policy-Making: The Comparable Worth Debate,
28 BERKELEY J. Soc. 39 (1983).
2. THE BUREAU OF NATIONAL AFFAIRS, INC., BNA SPECIAL REPORT: PAY EQUITY
AND COMPARABLE WORTH (1984) [hereinafter SPECIAL REPORT]; see also Pierson, Koziara
& Johannesson, A Policy-CapturingApplication in a Union Setting, in COMPARABLE WORTH
AND WAGE DISCRIMINATION: TECHNICAL POSSIBILITIES AND

(H. Remick ed. 1984) [hereinafter Pierson]; D.

TREIMAN

& H.

POLITICAL REALITIES 118

HARTMANN,

AND WAGES: EQUAL PAY FOR JOBS OF EQUAL VALUE 8 (1981)

WOMEN, WORK

[hereinafter D.

TREIMAN].
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business executives, and much of the judiciary are opposed to comparable worth. These opponents consider comparable worth to be a standardless form of social engineering that, if implemented, would cause
3
chaos in the economy.
Opponents of comparable worth have prevented passage of any
remedial legislation at the federal level to date. 4 At the state level,
however, comparable worth is slowly being implemented. Several
states have adopted some form of comparable worth legislation for
state employees. 5
Comparable worth has far-reaching implications for the health care
industry because the majority of occupations in the health care industry are highly sex-segregated.6 For example, in 1984, eighty-seven
percent of those in health diagnosing occupations (physicians, dentists,
veterinarians, optometrists, and podiatrists) were male. 7 In the same
year, ninety-seven percent of all nurses, ninety-eight percent of all
dental assistants, and ninety percent of all nurses' aides and orderlies
8
were female.
Because the nursing profession is still almost an exclusively female
occupation and because low wages are paid in the profession, 9 nursing
epitomizes women's struggle toward comparable worth. Eunice Cole,

Acceptance of comparable worth does not require an absolute standard by which the worth
of all jobs is measured. In the judgment of the Committee on Occupational Classification and
Analysis, no such standard exists nor, in our society, is likely to exist. The relative worth of
jobs reflects value judgments as to what features of jobs should be compensated. These judgments
typically vary from industry to industry, even from firm to firm. Paying jobs according to their
worth requires only that characteristics of jobs that are regarded as worthy of compensation
by the employer are equally so regarded irrespective of the sex, race or ethnicity of the employee.
3. SPECIAL REPORT, supra note 2; see also Beatty & Beatty, Job Evaluation and Discrimi-

nation: Legal Compensation Claims, in

WOMEN IN THE WORK FORCE

205 (H. Bernardin ed.

1983).
4. Reagan Urged to Oppose Comparable Worth, Gainesville Sun, Dec. 3, 1984, at A4
[hereinafter Reagan]; see also Commission Rejects Comparable Worth, Blames Socialization,
AM. NURSE 1, 20 (May 1985) [hereinafter Socialization].
5.

A. COOK, COMPARABLE WORTH:

A CASE BOOK OF EXPERIENCES IN STATES AND

(1985 & Supp. 1986). The following states have enacted legislation: Alaska, California, Connecticut, Delaware, Georgia, Hawaii, Kentucky, Idaho, Iowa, Maine, Maryland, Massachusetts, Michigan, Minnesota, New Jersey, New York, Ohio, Oklahoma, Oregon, South
Dakota, Vermont, Washington, and Wisconsin.
6. U.S. BUREAU OF LABOR STATISTICS, EMPLOYMENT AND EARNINGS (Jan. 1985).
7. Id.
8. Id.
LOCALITIES

9.

F.

HUTNER, EQUAL PAY FOR COMPARABLE WORTH: THE WORKING WOMAN'S ISSUE

OF THE EIGHTIES

121 (1986).
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then President of the American Nurses' Association stated in testimony before the United States House of Representatives in 1982:
"[n]o other female profession has provided such a glaring example of
the failure of market forces to [equitably] determine wage rates."'10
Wage rates remain low despite a recurring shortage of nurses in the
profession.,
This article presents an overview of comparable worth by exploring
the causes of wage disparities between working men and women. The
lack of federal comparable worth legislation and the resulting trend
toward state legislation is examined. Then, issues of union involvement
and free market perpetuation of wage discrimination are addressed.
The article concludes with a recommendation for implementing comparable worth.
II.

WAGE DISPARITIES BETWEEN WORKING MEN
AND WOMEN

In 1955, full-time working women earned only sixty-four percent
of the wages earned by similarly employed men. 12 Although women
are entering the work force in greater numbers than ever before,
women continue to earn significantly less than men. 13 For instance,
in 1986, full-time working women still earned approximately forty
percent less than men similarly employed in the private sector and
thirty percent less than men similarly employed in the public sector.l1
This wage gap exists despite passage of federal legislation such as the
Equal Pay Act of 1963 (EPA),', which prohibits wage discrimination
between men and women working in equal jobs, and Title VII of the
Civil Rights Act of 1964 (Title VII),16 which prohibits employment
discrimination on the basis of sex. 7

10.

Id.

11. Aiken & Mullinix, The Nurse Shortage:Myth or Reality?, 317 NEW ENG. J. MED. 641
(1987).
12. Marshall & Paulin, The Wages of Women's Work, 22 SOCIETY 28 (1985) [hereinafter
Marshall]; see also Pierson, supra note 2.
13.

A.

OUT TO WORK: A HISTORY OF WAGE-EARNING WOMEN IN
(1982); see also C. LLOYD & B. NIEMI, THE ECONOMICS OF SEX
DIFFERENTIALS (1979) [hereinafter C. LLOYD]; WOMEN'S BUREAU, UNITED STATES DEPT.
OF LABOR, 1975 HANDBOOK ON WOMEN WORKERS (Bulletin 297).
14. Id.
KESSLER-HARRIS,

THE UNITED STATES

15.
16.

29 U.S.C. § 206(d).
42 U.S.C. § 2 000e.

17.

Beller, Occupational Segregation by Sex:

RESOURCES

372 (1984).

Determinants and Change, 17 J. HUMAN
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There is little disagreement that men earn more than women, but
there is much disagreement about the origins of this disparity. Some
economists argue that women are paid less than men because women
tend to devote themselves to their families instead of their jobs.ls
Consequently, these economists argue that women are often found in
jobs that require little human capital investment and offer little growth
potential. 9 Men, on the other hand, choose careers that offer long-term
advancement and steadily increasing wages. 2° The end result is that
occupations requiring little human capital investment and that offer
lower wages become female-dominated. Occupations with higher levels
of human capital investment and higher wages become male-dominated.
Comparable worth advocates refute the argument that the free
market legitimately discriminates against women. 21 They argue that
wage discrimination is caused by invidious discrimination by employers
that arbitrarily places a higher value on work performed by men than
women. 2 As evidence, comparable worth advocates point to both the
fact that women in the same occupations as men tend to earn less
than men, and that wage levels in occupations decrease in inverse
proportion to the number of women in that occupation. 23
One explanation for the continued wage gap is occupational segregation. 4 An occupation is segregated if more than seventy percent of
18. Polachek, OccupationalSegregationAmong Women: Theory, Evidence and a Prognosis,
in WOMEN IN THE LABOR MARKET 137 (C. Lloyd, ed. 1979).
19. Id.
20. Id.
21. Corcoran, Duncan & Ponza, Work Experience, Job Segregation, and Wages, in SEX
SEGREGATION IN THE WORKPLACE: TRENDS, EXPLANATIONS, REMEDIES

171 (B. Reskin

ed. 1984) [hereinafter Work Experience]; see also M. CORCORAN, WORK EXPERIENCE, LABOR
FORCE WITHDRAWALS AND WOMEN'S WAGES: EMPIRICAL RESULTS USING THE

1976 PANEL

OF INCOME DYNAMICS 216 (1979); Corcoran & Duncan, Work History, Labor Force Attachment,
and Earning Differences Between the Races and Sexes, 14 J. HUMAN RESOURCES 3 (1979).
According to a 1973 report by a Special Task Force to the Secretary of Health, Education, and
Welfare, "what is 'man's work' in one period or place may become 'woman's work' under different
circumstances." D. TREIMAN, supra note 2, at 61. School teaching, telephone operating, clerical
work, bank telling, and school guard crossing were once male occupations in the United States.
As women workers began to predominate in these jobs, the jobs became characterized by low
salaries, low status, and an absence of promotional opportunities. Implementation of comparable
worth as the basis for wage setting within organizations is viewed as a step toward correcting
the cultural devaluation of work performed by women. Id.
22. Work Experience, supra note 21.
23. Blumrosen, Wage Discrimination,Job Segregation, and Women Workers, 6 WOMEN'S
RTS. L. REP. 19 (1979-80); see also D. TREIMAN, supra note 2.
24. Bielby & Baron, A Woman's Place Is With Other Women: Sex Segregation Within

Organizations in SEX
DIES,

SEGREGATION IN THE WORKPLACE: TRENDS, EXPLANATIONS, REME-

supra note 21, at 27 (B. Reskin ed. 1984).
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the workers within a particular work classification in the total work
force are of the same sex.2 In 1983, eighty percent of all working
women worked in segregated occupations.26 Occupation segregation
levels have remained constant despite the greater number of women
entering the work force and the improved access to male-dominated
jobs that women enjoy as a result of legislation prohibiting employment
discrimination.Y Consequently, occupation segregation may account
for the continued wage gap. While the work performed by women in
segregated occupations may be comparable in worth, remedial legislation such as the EPA cannot rectify wage disparity since the EPA
prohibits wage discrimination only between men and women working
in equal jobs.In addition to occupation segregation, women experience job segregation. A job is segregated if more than seventy percent of the workers
within a particular work classification in a particular company are of
the same sex.- One study of 393 California companies found that half
of them completely segregated all of their jobs.3° This study concluded
that sex segregation is much more prevalent than studies simply depicting occupation segregation would suggest. 31
Between thirty-five and forty percent of the wage gap between
male and female workers is attributed to occupation segregation.32 Job
segregation also accounts for a portion of the differential. Because
sex segregation is pervasive and resistant to change, comparable worth
advocates seek to decrease the wage differential by restructuring the
method of calculation.-

III.

HISTORY OF COMPARABLE WORTH

A.

Early Beginnings

In 1945, the United Electrical Workers of America (UE) filed the
first national comparable worth complaint with the National War Labor
25. Blumrosen, supra note 23.
26. England, The Failure of Human Capital Theory to Explain Occupational Sex Segregation, 17 J. HuasAN RESOURCES 358 (1982); see also Marshall, supra note 12.
27. See supra note 15; see also Ilchman, Preface, in SEX SEGREGATION IN THE WORKPLACE: TRENDS, EXPLANATIONS, REMEDIES, supra note 21. In 1984, 68% of the 131 occupations listed in the 1986 Statistical Abstract of the United States were sex-segregated. Thirty-four
percent were male-dominated, 34% were female-dominated, and 31% were somewhat integrated.
U.S. DEP'T CoM., Wbl. 680 (106th ed. 1986).
28.
29.
30.
31.

See supra note 13.
See Blumrosen, supra note 23.
See supra note 24.
Id.
D. TREIMAN, supra note 2.

32.
33. See supra note 24.
34.

Id.
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Board (NWLB). 5 UE filed its complaint against both General Electric
(GE), and Westinghouse. 36 The complaint challenged managements'
decision to restrict new jobs to women employees and to pay these37
women employees lower wages than comparable male employees.
Although the NWLB ruled in favor of UE, both GE and Westinghouse
never implemented the ruling because of the postwar dissolution of
the NWLB.
B.

Anti-DiscriminationLegislation

In the last two decades, Congress enacted two federal laws outlawing wage discrimination. 39 First, the EPA provides for equal pay "for
equal work on jobs the performance of which requires equal skill,
effort, and responsibility, and which are performed under similar working conditions. '' 40 To recover under the EPA, a litigant must show
equal skill, effort, responsibility, and working conditions. 41 Although
the original form of the EPA contained comparable worth language,
these provisions were removed prior to passage. 42 While the EPA
helps women working in equal jobs to obtain equal wages, it does
little to help the majority of women working in female-dominated
occupations and jobs.

35. Steinberg, A Want of Harmony: Perspectives on Wage Discriminationand Comparable
Worth, in COMPARABLE WORTH AND WAGE DISCRIMINATION: TECHNICAL POSSIBILITIES
AND POLITICAL REALITIES, supra note 2, at 3. The complaint was partly in response to the
large proportion of female union membership that occurred as a result of increased numbers of
women in the labor force during World War II. Unions, however, were less interested in
increasing women's wages than they were in sustaining the wage scales of jobs for men when
they returned from the War. A. KESSLER-HARRIS, supra note 13.
36. Steinberg, supra note 35.
37. Id. The NWLB decided that the case was not an equal pay case. Rather, the NWLB
decided that the issue was that jobs performed primarily by women were paid less than comparable jobs performed primarily by men, and that this underpayment constituted sex discrimination.
Id.; see also A. KESSLER-HARRIS, supra note 13; Milkman, Organizing the Sexual Division
of Labor: Historical Perspectives on "Women's Work" and the American Labor Movement, in
10 SOCIALIST REV. 95 (1980).
38. Steinberg, supra note 35.
39. 29 U.S.C. § 206(d); 42 U.S.C. § 2000e.
40. See C. LLOYD, supra note 13. The passage of the EPA in 1963 marked the first federal
legislation dealing with sex discrimination in the work force. Id.
41. See SPECIAL REPORT, supra note 2, at 13. Wage differentials based on merit, seniority,
productivity or any factor other than sex are not prohibited. In addition, Congress harmonized
the equal pay for equal work requirement with the existing job evaluation process used by
industry. See Blumrosen, supra note 23.
42. See supra note 9; see also Norville & Swisher, The Health Care Supervisor's Role in
Matters of Pay Equity, 3 HEALTH CARE SUPERVISOR 1 (1985); Weingard, Establishing Comparable Worth Through Job Evaluation, 32 NURSING OUTLOOK 110 (1984).
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Second, Title VII prohibits sex discrimination with respect to compensation, terms, conditions or privileges of employment. 43 Under Title
VII, women litigants can establish liability merely by demonstrating
that a neutral practice disproportionately affects them.- Thus, Title
VII is much broader in scope than the EPA.
The Bennett amendment to Title VII, however, permits employers
to discriminate on the basis of sex to the extent such discrimination
is authorized by the EPA. 45 Whether Congress intended to limit the
scope of Title VII to that of the EPA by enacting the Bennett amendment is subject to debate. Comparable worth advocates argue that
Congress' intent in enacting the Bennett amendment was simply to
incorporate into Title VII the four affirmative defenses contained in
the EPA.4 6 Under this interpretation, the Bennett amendment
broadens the scope of Title VII beyond that of the EPA by limiting
permissible discrimination to that permitted by EPA's four affirmative
defenses.47
Generally, the judiciary has upheld this broad interpretation of the
Bennett amendment. In Gunther v. Washington,48 the Supreme Court
ruled that "plaintiffs are not precluded from suing under Title VII to
protest other discriminatory compensation practices unless the practices are authorized under one of the four affirmative defenses contained in the Equal Pay Act and incorporated into Title VII.''49 The
most commonly cited exception to this interpretation is Ammons v.
Zia Co.,- where the ninth circuit held that the Bennett amendment
limited Title VII wage discrimination to those cases where the plaintiff
could establish a pay differential despite equal work. 51
C.

Comparable Worth Litigation

Because courts typically adopt a conservative construction of Title
VII, comparable worth litigation is largely unsuccessful.52 Courts have

43. See Blumrosen, supra note 23. Title VII prohibits the employer from basing terms,
conditions, or privileges of employment on sex, race, color, religion, or national origin.
44.
45.

Id.
Id.

46. Id. An employer may discriminate under the EPA to pay unequal pay for equal work
when wages are based on: 1) a seniority system; 2) a merit system; 3) quantity or quality of
production; or 4) any factor other than sex, race, color, nationality or religion.
47. Id.

48. 602 F.2d 882 (9th Cir. 1980).
49. Id. at 891.
50. 448 F.2d 117 (10th Cir. 1971).
51.

Id.

52. 602 F.2d at 891; see also, Blumrosen, supra note 23, at 44.

UNIVERSITY OF FLORIDA JOURNAL OF LAW & PUBLIC POLICY

[Vol. 2

held that wage differentials resulting from standard job evaluation
techniques or market forces do not violate Title VII.5 Most cases of
wage discrimination based on sex are justified by job evaluations or
market value.54 Therefore, the potential of Title VII as a means to
enforce comparable worth remains unfulfilled.The first comparable worth case involving nurses was Lemons v.
Denver.- Ten nurses brought suit against the City and County of
Denver, Colorado under Title VII, alleging that hospital wage setting
policies had a disparate impact on women. 57 The trial court dismissed
the suit, concluding that a decision in favor of the nurses would potentially disrupt "the entire economic system of the United States of
America."'' Both the Tenth Circuit and the Supreme Court rejected
59
the nurses' appeals.
The most publicized comparable worth case brought under Title
VII is American Federationof State, County & Municipal Employees
v. State.-° In American Federation, the Governor of Washington conducted a state job evaluation study at a union's request.6 1 The study
concluded that wage discrimination between male- and female-dominated state job classifications existed.H After the state failed to act
on its study, the American Federation of State, County and Municipal
Employees (AFSCME) brought suit.63 The trial court ruled in favor

53. Bergmann & Gray, Economic Models as a Means of CalculatingLegal Compensation
Claims, in COMPARABLE WORTH AND WAGE DISCRIMINATION: TECHNICAL POSSIBILITIES
AND POLITICAL REALITIES, supra note 2, at 59.
54. Id.
55. Id.
56. 17 Fair Empl. Prac. Cas. (BNA) 906 (1978).
57. Id.
58. Id. at 907; see also Bullough, The Strugglefor Women's Rights in Denver: A Personal
Account, 26 NURSING OUTLOOK 566 (1978). Judge Winner's much publicized opinion against

the nurses stated,
what we are confronted with here today is history ... a history which I have no
hesitancy at all in finding has discriminated unfairly and improperly against women.
But, Congress did not, in my judgment decide that we were going to roll aside
all history and that the federal courts should take over the job of leveling out
centuries of discrimination.
117 Fair Empl. Prac. Cas. (BNA) at 908.; see also supra note 9, at 141.
59. 620 F.2d 228 (10th Cir.), cert. denied, 449 U.S. 888 (1980).
60. 578 F. Supp. 846 (W.D. Wash. 1983).
61. Id.; see also Marshall, supra note 12.
62. See Marshall, supra note 12.
63. Charges were filed with the EEOC eight years after the study's completion. The suit
was brought because the EEOC refused to act. SPECIAL REPORT, supra note 2; see also A.
COOK, supra note 5.
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of the employees but based its decision on failure to pay rather than
on comparable worth. 6' The trial court ruled that conducting a comparable worth study without implementing a salary structure commensurate with the evaluated worth of state jobs rendered the state liable
for the wage disparity. 65 On appeal, the state won a reversal of the
trial court's decision.6
D.

Comparable Worth Under the Reagan Administration

The Carter administration actively supported implementation of
comparable worth. 67 Under the Carter administration, the Equal Employment Opportunity Commission (EEOC) became authorized to enforce both the EPA and Title VII.- Quickly, the EEOC became backlogged with comparable worth cases.6 9

64. 578 F. Supp. at 865; see also Pierson, supra note 2, at 136.
65. The trial court found the following factors compelling: the State Legislature admitted
to wage discrimination, passed a 1977 law requiring submission of comparable worth studies,
and then did nothing to decrease wage discrimination. 578 F. Supp. at 866.
66. 770 F.2d 1401 (9th Cir. 1985). Following the trial court's ruling, AFSCME appealed
the decision to the Ninth Circuit. In November 1985, the appellate court wrote the State to
ask why the appeal should not be heard. This was rare indication of interest in rehearing the
case and informed the State that there was some probability that the ruling might be overturned.
Letter from H. Remick to K. Godbey (Jan. 1, 1987). An out-of-court agreement was reached
December 31, 1985, ratified by the Legislature, and approved by Judge Tanner. Washington
implemented comparable worth for state employees in 1986.
67. See Blumrosen, supra note 23.
68. Id.
69. Id. While congressional records indicate that legislators intended to decrease all types
of sex discrimination in employment, the federal laws they passed were generally interpreted
more narrowly by the courts. Id. The following are three key cases:
1. Six nurse practitioners who worked for the University of Georgia filed suit
against the University under both the EPA and Title VII. The nurses claimed
that the University paid them significantly less than male physician assistants who
performed substantially similar work. The court ruled against the nurses, stating
physician assistants possessed skills, training, education, and ability that nurses
had not acquired and that the responsibilities of the jobs were not equal. Six
Georgia Nurse PractitionersLose Wage DiscriminationSuit, AM. NURSE 1, 7
(May 1985).
2. The American Nurses' Association (ANA), the Illinois Nurses' Association
(INA), and 21 individual state employees filed suit under Title VII of the Civil
Rights Act against the state of Illinois on behalf of all female state employees.
They alleged wage discrimination in the state's "sex-biased system of pay and
classification." The suit was sparked by results of a 1983 job classification study
commissioned by the state of Illinois which found that, when compared to maledominated jobs, female-dominated job classifications were underpaid by between
29% and 56%. Using a point method of job classification, the researchers found
that an electrician classification was rated 274 points with an average monthly
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The Reagan administration, however, did not support comparable
worth. 70 In April of 1985, the United States Civil Rights Commission
rejected comparable worth as a method to end wage discrimination
against women. The Commission urged all federal enforcement agencies to rely solely on equal pay to end wage discrimination. 71 Subsequently, in June of 1985, the EEOC rejected comparable worth as
a remedy for wage discrimination. 7IV.

IMPLEMENTING COMPARABLE WORTH

Comparable worth was first introduced in the Senate in 1983.
Every year since then, comparable worth legislation for federal employees has been introduced in Congress and rejected. 7s The Solicitor
for the United States Department of Labor anticipated decreased federal support for comparable worth. In 1979, the Solicitor called for a

salary of $2,826, while nurses rated 480 points but received an average monthly
salary of $2,104. State officials made no move to act on the study findings. Nurses
Win Their Day in Courtfor Pay Equity Case, 7 NURSING & HEALTH CARE 242
(May 1986). The District Court dismissed the case, stating the "equal pay for jobs
alleged to be of comparable worth on the basis of an evaluative study which the
employer commissioned but never adopted does not constitute a viable legal theory
under Title VII." Judge Dismisses ANA/INA Wage Suit, AM. NURSE 1, 20 (May,
1985). The ANA and INA appealed the dismissal. In spite of the amicus brief filed
in support of the state of Illinois by the United States Chamber of Commerce and
the Department of Justice, the nurses won their right to go to court.
3. The Pennsylvania Nurses' Association (PNA), representing 3,800 registered
nurses and other females employed by the Commonwealth, filed charges with the
EEOC against the Commonwealth of Pennsylvania. The nurses charged the Commonwealth of Pennsylvania with illegally discriminating against its female employees in compensation, job classification, job assignments, and promotional opportunities. Pennsylvania, D.C. Nurses Take Action to Achieve Pay Equity, AM.
NURSE 1, 23 (July, 1985) [hereinafter Pennsylvania Nurses]. In 1986, the PNA
reached a three-year contract agreement with the Commonwealth of Pennsylvania,
ending a nine-day strike by 3,200 registered nurses and other health care professionals employed by the Commonwealth. The negotiated contract was an agreement
that the Commonwealth would work with the PNA to study the state's job classification system. At that time, however, the PNA was still seeking the right to
sue the Commonwealth because the EEOC had not responded to the complaint
filed in June of 1985 within the required six month period. State Employees End
9-Day Strike in Pennsylvania, AM. NURSE 1, 19 (March, 1986).
Id.
70.
71.
72.
73.
focusing

Reagan, supra note 4.
Socialization, supra note 4.
Panel Says ComparableWorth Not Proofof Bias, Gainesville Sun, June 18, 1985, at 4A.
On September 27, 1988, a bill to study the job classification system of federal employees,
on pay equity for all employees, was debated in the House of Representatives.
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drive for state comparable worth legislation as precedent for a future
federal law. 74 The focus for implementation has shifted from the federal
to the state level.
California became one of the first states to pass comparable worth
legislation for state employees. 75 The law required the Department of
Personnel "to consider the comparable worth of jobs when establishing
state salaries and to submit annual reports to the Legislature analyzing
salaries for female-dominated positions." 76 Although the Department
submitted annual reports from 1981 to 1984, the Department made
77
no recommendations for implementing comparable worth.
In 1984, the California legislature passed a bill authorizing a comprehensive state job classification evaluation study and appropriating
monies for remedial salary adjustments. 78 The Governor vetoed the
bill and its appropriations. 79 In 1984, the legislature denied the State
Personnel Office's request for appropriations to implement the legislation. o
Minnesota, on the other hand, has successfully implemented comparable worth for its state employees. Consequently, Minnesota is
often referred to as the "pay equity model for the nation. 81 In 1982,
after studying the results of an analysis of the state's wage structure,
the legislature voted to implement comparable worth over a four year
period. 12 Implementation cost the state $21.8 million over a three year
period - an amount totaling less than four percent of the state's total
payroll.- It is estimated that this put the state "halfway to equaliza-

74. E. JOHANSEN, COMPARABLE WORTH: THE MYTH AND THE MOVEMENT (1984), Carin
Clause, the Solicitor for the United States Department of Labor, stated, "The more state laws
we can get, the better predicate we have for a federal law." Id. at 74. This strategy has
precedence. Other laws, such as the equal pay laws, have been implemented by a number of
states prior to passage on a federal level. In addition, the number of women in state and local
government employment exceeds that in federal government employment, making the possibility
of support stronger on a state level. In 1980, 39% of federal employees, 53% of state employees,
and 55.5% of local government employees were women. 1980 CENSUS OF THE POPULATION,
1 Ch. C, PC 80(1)(C)1-52 (1983).
75. See A. CooK, supra note 5.
76. Id.
77. Id.
78. Id.
79. Id.
80. See A. Coox, supra note 5.
81. Id.; see also supra note 9, at 198.
82. Disch & Feldstein, An Economic Analysis of Comparable Worth, 16 J. NURSING
ADMIN. 24 (1986) [hereinafter Disch]; see also supra note 9.
83. See SPECIAL REPORT, supra note 2, at 59.
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tion."- Implementation was so smooth that Minnesota enacted legislation requiring comparable worth for local government employees.5
By 1987, twenty-three states had implemented comparable worth
for state employees. Implementation came either through legislation,
executive order, or collective bargaining. 7 As state legislatures continue to enact comparable worth legislation, litigants will probably
resort to state law as a means of receiving comparable worth. Thus
far, only one group of comparable worth litigants has utilized state
law.8 In 1978, three female public health nurses filed a comparable
worth case with the Alaska Human Rights Commission arguing that
they received lower wages than physicians' assistants while rendering
comparable services s9 Alaska law at that time required public health
nurses to have a B.S.N. degree while physicians' assistants were only
required to complete a one or two year training program.- In 1986,
the Human Rights Commission ruled in favor of the nurses, deciding
that Alaska law required equal wages for services of comparable
worth.91 Since at least half of the states in this nation have enacted
comparable worth laws, the decision of the Alaska Human Rights
Commission may portend the future of comparable worth.H
V.

UNION INVOLVEMENT

Union support is the single most powerful impetus for implementating comparable worth.- One study measured the impact of a number

84. Id.
85. Id.
86. See A. COOK, supra note 5.
87. Id.
88. The majority of suits have been filed in federal court under the EPA and Title VII.
See supra note 69; see also H. HARTMANN, COMPARABLE WORTH: NEW DIRECTIONS FOR
RESEARCH (1985); supra note 9.
89. Alaska Public Health Nurses Win 8-Year Battle for Equal Wages, AM. NURSE 1, 9
(Feb. 1986); see also supra note 9.
90. See supra note 9.
91. See supra note 89. The public health nurses filed under Alaska's Fair Employment
Practice law which requires equal pay for work of comparable character. Dean, Roberts &
Boone, Comparable Worth Under Various Federal and State Laws, in COMPARABLE WORTH
AND WAGE DISCRIMINATION: TECHNICAL POSSIBILITIES AND POLITICAL REALITIES, supra

note 2, at 238 [hereinafter Dean].
92. See Dean, supra note 91. Nurses have been instrumental in the initiation of legislation
requiring comparable worth as a basis for wage setting for public employees. In 1985, pay
equity legislation developed by the District of Columbia Nurses' Association was introduced in
the D.C. City Council. See Pennsylvania Nurses, supra note 69.
93. Siniscalco & Remmers, Nonjudicial Developments in Comparable Worth, 10 EMPLOYEE
REL. L.J. 222 (1986).
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of state level variables on passage of comparable worth legislation in
all fifty states. 94 The right of state employees to unionize and engage
in collective bargaining was found to be the single most important
predictive factor of a state's adoption of comparable worth legislation
95
for state employees.

Unions have only recently moved into the public and service sectors
of the economy. 9- As a result of decreased union membership in the
1950s, unions began to look to women in the public and service sectors
as a source of new members.- Consequently, unions began to support
women's work issues such as comparable worth.
The Taft-Hartley Act, however, effectively prevented nurses from
unionizing until 1974 since the Act excluded nonprofit hospitals from
the legal obligation of bargaining with their employees until that year. 9
In 1974, Congress passed legislation requiring nonprofit hospitals to
bargain with their employees. 99
All federal employees, with the exception of postal employees,
were prohibited from unionizing until 1978.1°- As a result, federal

employees were largely unorganized until the late 1970s. 101 In 1978,
Congress gave federal employees selected bargaining rights. Congress,
however, excluded from these rights the right to bargain over wages. 102
10 3
State employees were also largely unorganized until the late 1970s.
But by 1987, twenty-seven states had laws permitting most state
employees to unionize.TM

94.
95.
96.

See A. COOK, supra note 5.
Id.
A. GOLDMAN, LABOR LAW

OF AMERICA

AND INDUSTRIAL RELATIONS IN THE UNITED STATES

(2d. ed. 1984).

97. Id.
98. J. HUNT, THE LAW OF THE WORKPLACE: RIGHTS OF EMPLOYERS AND EMPLOYEES
(1984); see also 29 U.S.C. §§ 151-68.
99. The phrase, "any corporation or association operating a hospital, if no part of the net
earnings inures to the benefit of any private shareholder" was added as an exclusion to the
term "employer" by the Taft-Hartley Act of 1947. This language was later deleted. Pub. L.
No. 93-360, 88 Stat. 395 (codified as amended at 29 U.S.C. § 152(2) (1974)).
100. See supra note 96.
101. Id.
102. Id.; Civil Service Reform Act (CSRA), Pub. L. No. 95-454, 92 Stat. 1111-1227 (1978).
The right of federal employees, with the exception of postal employees, to join unions and to
engage in collective bargaining was regulated by Executive Orders from the Presidents until
1978 when these Orders were replaced by the CSRA. Id.
103. Id.
104. Tanimato & Inaba, State Employee Bargaining: Policy and Organization 108
MONTHLY LAB. REV. 51 (Apr. 1985). The following states have enacted legislation to permit
most state employees to unionize: Alaska, California, Connecticut, Delaware, Florida, Hawaii,
Illinois, Iowa, Kansas, Louisiana, Maine, Michigan, Mississippi, Minnesota, Montana, Nebraska,
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An aspect of federal law that continues to be a problem for nurses
is the National Labor Relations Board's (NLRB) requirement that a
union represent the majority of employees within the organization. 105
The result is that only one union may represent an organization's
employees. - This is problematic for female nurses since their interests
are often at odds with those of male health care professionals.107
If a union attempts to represent only female nurses, lengthy and
costly litigation is generally required.-o8 There are indications of a
trend away from the interpretation that federal law prevents separate
union representation for women. 1- In National LaborRelations Board
v. Walker County Medical Center, Inc., ° a trial court ruled that
three bargaining units at a medical center (one representing all nonprofessionals, one representing all registered nurses, and one representing all other professionals) did not violate Congress' directive
against proliferation of bargaining units in the health care field."
Also, the NLRB notes that experience with multiple bargaining units
indicates that such units do not result in the evils of fragmentizing
work, proliferating strikes, wage whipsawing or increased industry
costs. 1 2 Consequently, the NLRB proposed that several health care
job classifications be permitted to organize into collective bargaining

units. 113

New Hampshire, New Jersey, New York, Ohio, Oregon, Pennsylvania, Rhode Island, South
Dakota, Vermont, Washington, and Wisconsin.
105. See supra note 96. Since nurses are part of the service sector of the economy, their
ability to demand higher wages in the past has been hindered by their inability and unwillingness
to unionize. In 1935, workers in private organizations were granted the right to unionize and
engage in collective bargaining with employers through the National Labor Relations Act
(NLRA), 29 U.S.C. §§ 151-168. J. HUNT, supra note 98. Collective bargaining proved to be a
powerful vehicle to improve workers' wages and benefits. Nurses were reluctant to unionize in
the beginning, believing that they were professionals who would lose status with the public.
Nonetheless, nurses followed the lead of teachers, engineers, and university professors, deciding
that there was no inherent contradiction between professionalism and unionization. Levenstein,
Professionals and Collective Bargaining, 11 J. NURSING LEADERSHIP & MGMT. 15 (1980).
106. Id.
107. Id.
108. Id.
109.
NLRB Recognizes Multiple Collective Bargaining Units in Hospitals, CAPITAL UPDATE 1, 2 (Sept. 1988).
110. 722 F.2d 1535 (11th Cir. 1984).
111. Id.
112. See supra note 109.
113. Id. The NLRB recommended the following as appropriate collective bargaining units
for hospitals regardless of size:
(1.) All registered nurses;
(2.) All physicians;
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VI.

THE IMPLICATIONS OF COMPARABLE WORTH
FOR WAGE SETTING

Implementation of comparable worth requires revision of criteria
employers use to establish wages. 1 4 Employers base wages both on
external and internal market factors."15 External market factors are
those forces operating on the market as a whole, while internal market
forces are those operating on a particular employer.116
Many economists claim that competition alone determines the wage
rate.1 7 According to these economists, wages fluctuate according to
the available supply of workers and employers' demand for those workers." s If there is great demand for nurses and low supply, wages will
increase, causing more people to enter the nursing profession."19 Reciprocally, if there is low demand for nurses and great supply, wages
will decrease, causing fewer people to enter the nursing profession. 120
2
The United States labor market is not purely competitive.' '
Many external factors such as entry barriers into an occupation and
collusion in wage setting make the labor market noncompetitive.2 2
Employers frequently had quotas for women and blacks prior to passage of the civil rights legislation in the 1960s.12 Quotas are an example
of entry barriers. Price collusion occurs when employers agree to
ceilings on wages.2 4 Nurses are particularly susceptible to price collu(3.) All professionals, except registered nurses and physicians;
(4.) All technical employees, including Licensed Practical Nurses;
(5.) All skilled maintenance employees;
(6.) All business office clerical employees;
(7.) All guards;
(8.) All nonprofessional employees, except technical employees, skilled maintenance employees, business office clerical employees, and guards.
Id.

114. Cain, Prospects for Pay Equity in a Changing Economy, in COMPARABLE WORTH:
NEW DIRECTIONS FOR RESEARCH 137; see also Pierson, supra note 2.
115. D. TREIMAN, supra note 2.
116.
117.

Id.
Disch, supra note 82; see also D. DRESSLER & W. WILLIS, SOCIOLOGY: THE STUDY
OF HUMAN INTERACTIONS (1976); O'Neill, An Argument for the Market Place, 22 SOCIETY
55 (1985).
118. Disch, supra note 82.
119. See A. COOK, supra note 5.
120. Id.
121. See Disch, supra note 82; see also D. YETT, AN ECONOMIC ANAYLSIS OF THE NURSE
SHORTAGE (1975).
122. Disch, supra note 82.
123. Id.
124.

1960s.

Id. A group of Northeastern hospitals agreed to ceilings on nurses' wage rates in the
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sion because a majority of nurses usually work for a limited number
of hospitals or, in other words, are a captured market.' 25 Government
intervention is necessary because of the continued presence of such
external factors.
Internal factors such as merit, seniority, union negotiations, and
126
human capital investment also affect the wages employers pay.
Human capital investment factors include education, skill, and experience required by an employer for a given job. 127 The presence of these
internal factors improve a worker's productivity and market value.'?,
Therefore, these internal factors, plus the current external market
value, determine the wage hierarchy of jobs within an organization. 129 130
A point method is usually used to assign wages for each job.
This method is used to justify wage scales already in place or to set
new wage scales. 131 Employers who use this approach choose a set of
compensable internal factors.' 32 Then, a scale is devised representing
the levels of economic worth for each factor.133 For example, a high

school education might be assigned four points and a college education
might be assigned eight points. This process is referred to as "weighting the factors."' Next, the points for each job are totaled. Once the
total number of points is determined, the employer arranges the jobs
into a hierarchy. 31 5 Finally, the external market value for employees
36
of a particular job is utilized to assign wages within the hierarchy.1
Comparable worth advocates believe that wage evaluation approaches, such as the point method, perpetuate wage discrimination
for two reasons. 137 First, by using the external market value as a
gauge for wages, the point method simply factors in wage discrimina-

125. Id.
126. See D. TREIMAN, supra note 2, at 17.
127. Id. The "human capital" approach treats wages like all other prices of labor.
128. Id. at 46. In an "internal" labor market, job openings are usually filled from within,
and workers are deployed in accordance with established rules and procedures rather than in
direct competition with workers in the "external" labor market.
129. Id.
130. Id. at 72.
131. Id.
132. Id.
133. Id. Each level is assigned a given number of points.
134. Id. Each job is rated on each factor separately, then assigned the corresponding
number of points for the rated level on each factor.
135. Id.
136. Id.
137. Id. at 82.
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tion that occurs in the market as a whole. Second, the compensable
internal factors that employers choose are biased against women. 139
Wage discrimination is further perpetuated by other evaluation
methods such as the use of different job evaluation scales for different
career tracks.140 One set of criteria and weights is used for managers
and another set for secretaries.'14 Thus, a woman in a secretarial job
becomes locked into a discriminatory wage system.
Achieving wage equality requires that all compensable internal
factors that employers choose must be free of sexual bias.'4 Also, all
job classifications must be compared using the same criteria. An organization must be large to employ this approach. Yet, the result is
that wage discrimination based on sex can be eliminated if jobs are
compared according to consistent, compensable factors.'Some commentators criticize comparable worth, arguing that the
concept "necessarily involves comparing dissimilar jobs among dissimilar institutions."'- This argument misstates the focus of comparable
worth. While critics suggest that comparable worth requires comparison to some arbitrary market-wide standard, "paying employees according to their [comparable] worth requires only that whatever
characteristics are regarded as worthy of compensation by the employer should be equally so regarded irrespective of the sex, race, or
145
ethnicity of the job incumbents.'"
VII.

CONCLUSION

Although women constitute an increasing role in the work force,
their wages have historically lagged behind those of similarly employed
men. This wage gap persists despite federal legislation that mandates

138. Id. The factors and their relative weights are often chosen in such a way as to closely
replicate existing wage hierarchies.
139. Id. The process of describing and evaluating jobs reflects pervasive cultural stereotypes
regarding the relative worth of work traditionally done by men and work traditionally done by
women. For instance, in the health care industry, outdoor jobs are frequently assigned higher
points than indoor jobs because they are considered more stressful. Since outdoor jobs are
male-dominated and indoor jobs are female-dominated, the end result is that females are paid
less. This result occurs despite the fact that nursing, primarily an indoor job, entails working
with severely ill patients and is, therefore, arguably at le:i-. as stressful as outdoor jobs such
as groundskeeping.
140. See Corcoran, supra note 21.
141. D. TREIMAN, supra note 2, at 71; see also Blumrosen, supra note 23.
142. D. TREIMAN, supra note 2, at 73.
143. See supra note 18.
144. D. TREIMAN, supra note 2.
145. P. HORAN & C. TOLBERT, THE ORGANIZATION OF WORK IN RURAL AND URBAN
LABOR MARKETS (1984).
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equal pay for equal work. Occupational and job segregation of women
are two reasons for the continued wage gap. Comparable worth seeks
to rectify this wage disparity between men and women by requiring
employers to pay employees of comparable value equal wages. Comparable worth has particular significance for the health care industry
because sex segregation in health care occupations is particularly pervasive.
While effort at the federal level to legislate comparable worth has
been largely unsuccessful, state legislatures have enjoyed greater success. Sixteen states have adopted some variation of comparable worth
legislation. Unions have been instrumental in the implementation of
comparable worth.
The trend is toward greater acceptance of comparable worth as a
legitimate public policy objective. However, positive effects of state
implementation of comparable worth for state employees through public fund appropriation have not been forthcoming. Because state laws
have been recently enacted, litigants generally have not fully utilized
the laws in their wage discrimination suits. Litigant's use of state law
as a tool to end discrimination will likely increase as public values
continue to evolve towards greater acceptance of the equality of
women.
Employers must revise the criteria they use to establish wages to
implement comparable worth. Revision is necessary since the external
and internal criteria employers use to set wages frequently serve only
to perpetuate wage discrimination against women. The compensable
internal factors that employers choose must be free of sexual bias and
must be equally applicable to all job classifications. If wages are set
by employers according to consistently applied compensable factors,
wage discrimination based on sex can be eliminated.

